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COUNCIL  ON  WAGE  AND  PRICE 
STABILITY 

6  CFR  Part  705 

Anti-Inflationary  Price  Standards 

agency:  Council  on  Wage  and  Price 
Stability. 

ACTION:  Interim  final  price  standards. 

summary:  On  July  8, 1980,  the  Council 
released  a  report  titled.  The  Pay/Price 
Standards  Program:  Evaluation  and 
Third  Year  Issues  (45  FR  47052], 
soliciting  public  comments  on  the 
performance  of  the  standards  program 
to  date  and  on  future  modiHcations  of 
the  pay  and  price  standards.  After 
considering  these  comments  and 
receiving  the  recommendations  of  the 
Pay  Advisory  and  the  Price  Advisory 
Committee,  ^e  Council  is  publishing 
price  standards  (Subparts  A,  C,  and  D  of 
Part  705),  to  be  effective  October  1, 1980, 
or  the  end  of  a  company’s  second 
program  year,  whichever  is  sooner.  The 
new  standards  essentially  extend  the 
second-year  price  standards,  although 
there  are  certain  technical  changes, 
which  are  discussed  in  detail  in 
"Supplementary  Information”  below. 
Because  the  effective  date  is  so  soon, 
public  comment  is  solicited  on  an 
expedited  basis.  Any  changes  suggested 
by  the  comments  that  are  ultimately 
incorporated  in  the  Hnal  standards  will 
be  effective  as  of  October  1,  but  no  one 
who  relies  on  the  standards  set  forth 
below  will  be  found  out  of  compliance 
with  the  Hnal  standards  for  the  interim 
period. 

DATES:  The  effective  date  of  the  revised 
Part  705  is  October  1, 1980.  Comments 
must  be  received  on  or  before  October 
20, 1980. 

ADDRESS:  Written  comments  should  be 
addressed  to  the  Office  of  General 
Counsel,  Council  on  Wage  and  Price 
Stability,  600-17th  Street,  N.W., 
Washington,  D.C.  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 


Industries 

Contact  person 

Telephone 

No. 

Metals,  machinery,  and 
equipment. 

Eugene  Roberts . 

..  456-7784 

Food,  agriculture,  and 
trade. 

Steven  Hiemstra . 

...  456-7740 

Energy,  chemicals, 
utilities,  and 
transportation. 

Lany  Forest . 

...  456-7747 

Coratruction  arxl 
building  materials. 

Joseph  Lackey . . 

...  456-7156 

Health  insurance  and 
other  services. 

Arthur  CorazzM . 

...  456-7730 

SUPPLEMENTARY  INFORMATION: 

Analysis  of  Comments  and  Changes: 

Pay  and  Price  Standards 

Introduction 

The  voluntary  pay  and  price 
standards  were  announced  on  October 
24, 1978,  as  an  element  of  the  President's 
anti-inflation  program.  As  it  had  done  at 
the  end  of  the  Hrst  program  year,  the 
Coimcil  began  to  consider  various 
program  changes  towards  the  end  of  the 
second  program  year.  The  principal 
vehicle  for  soliciting  public  comment  on 
the  performance  of  the  program  to  date 
and  on  future  modifications  was  a 
report,  released  July  8, 1980,  titled  The 
Pay/Price  standards  Program: 

Evaluation  and  Third-Year  Issues  (45  FR 
47052,  July  1, 1980)  (the  “Issues  Paper”). 
Public  comments  were  due  on  August  1, 
1980. 

The  Council  received  comments  from 
more  than  200  respondents. 
Commentators  included  business 
entities,  trade  associations,  government 
agencies  and  officials,  and  individuals. 
While  the  comments  reflected  different 
points  of  view,  there  was  general 
consensus  on  some  basic  items. 

First,  and  most  important,  the  Council 
requested  comment  on  whether  a  third 
year  of  pay  and  price  standards 
following  the  general  outline  of  the  Hrst 
two  years  would  be  a  useful  component 
of  an  anti-inflation  program.  A  clear 
majority  of  the  comments  expressed  the 
view  that  the  program  should  be 
terminated  after  the  second  program 
year.  Some  agreed  with  the  Coimcil's 
conclusion  in  the  Issues  Paper  that  the 
program  has  resulted  in  lower  inflation 
rates  than  otherwise  would  have 
occurred,  but  argued  that  the  prospects 
for  continued  effectiveness  were 
questionable  or  that  the  administrative 
costs  of  the  program  would  exceed  the 
future  benefits;  others  believed  that  the 
program  had  not  been  successful  in 
restraining  inflation.  A  large  number  of 
comments  simply  asserted  that  there 
should  be  no  restriction  on  the  operation 
of  the  free  market. 

The  results  of  this  straw  vote  are  not 
surprising.  Most  of  the  respondents  are 
opposed  to  any  incomes  policy;  indeed, 
despite  an  explicit  invitation  to  suggest 
alternative  complements  to  frscal  and 
monetary  restraint,  those  who 
advocated  ending  the  standards 
program  did  not  suggest  anything  to  take 
its  place.  Nevertheless,  we  have  been 
concerned  that  increasing  opposition  to 
a  voluntary  program  undermines  its 
effectiveness.  Moreover,  we  have 
acknowledged  that  the  effectiveness  of 
incomes  policies  generally  diminishes 
over  time,  and  this  program  in  particular 
was  never  intended  to  operate 
indeflnitely.  Thus,  while  the  responses 


to  the  Issues  Paper  do  not  justify 
discontinuing  the  program,  they  do 
confirm  our  view  that  a  thorough 
examination  of  the  continued 
effectiveness  of  the  program  and 
possible  alternatives  is  needed.  The 
President  has  already  announced  that 
such  an  in-depth  exploration  should 
take  place  during  the  remainder  of  1980. 

In  the  interim,  however,  we  have 
concluded  that  there  is  a  manifest  need 
for  continued  pay  and  price  restraint 
and  that,  absent  an  alternative,  the 
present  program  should  be  extended. 

Both  the  Price  Advisory  Committee  and 
the  Pay  Advisory  Committee  have 
recommended  extending  the  existing 
standards — without  major  revision — 
through  the  end  of  the  calendar  year. 
Such  an  approach  is  also  supported  by 
the  public  comments,  which  reflect  a 
unanimity  of  opinion  that,  if  the  program 
continues,  the  number  of  changes  should 
be  kept  to  a  minimum.  The  comments 
stressed  that  companies  have  gained 
useful  experience  with  the  program  in 
the  first  two  years  and  that  major 
changes  would  entail  additional 
compliance  costs. 

The  Price  Advisory  Committee 
recommended  that,  if  the  standards  are 
extended,  the  Council  provide 
explanatory  materials  to  clarify  what 
constitutes  compliance  beginning 
October  1.  So  far  as  the  pay  standard  is 
concerned,  it  is  relatively  simple  to 
extrapolate  the  7  ¥2  percent  to  9V^ 
percent  range;  the  mechanics  of 
extending  the  second-year  price 
standard  are  somewhat  more 
complicated.  We  believe  the  most 
efficient  way  of  providing  companies 
with  guidance  on  the  extrapolation  of 
the  price  standard  is  to  promulgate  an 
annual  limitation,  to  become  effective 
on  October  1, 1980,  or  the  end  of  a 
company’s  second  program  year, 
whichever  is  sooner.  This  will  also 
enable  us  to  incorporate  in  the 
standards  certain  technical  changes  that 
we  have  been  persuaded  are  necessary 
to  preserve  equity  among  those  covered 
by  the  standards.  The  use  of  an  annual 
standard  should  not,  however,  be 
construed  as  a  sign  that  a  decision  has 
been  made  on  the  duration  of  this 
program.  At  this  time,  the  only  decision 
that  has  been  made  is  to  ask  companies 
to  comply  with  the  revised  standards 
through  the  end  of  this  calendar  year, 
while  the  intensive  review  of  the 
program  or  alternatives  to  it  is 
conducted.  This  is  meaningful  even  in 
the  context  of  annual  standards  because 
of  the  existence  of  intermediate 
(quarterly]  limitations. 

A  discussion  of  the  new  price 
standards  follows,  structured  along  the 
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outline  of  issues  that  appeared  in  the 
Issues  Paper.  Where  relevant,  we 
summarize  public  comments  on  each 
issue  and  explain  the  Council’s 
conclusions.  We  also  identify  and 
explain  the  reasons  for  the  technical 
changes  the  Council  adopted  on  its  own. 
Thereafter,  we  reproduce  “the  Price 
Standard”  (in  705A)  “Modified  Price 
Standards  for  Selected  Industries”  (in 
705C)  and  “Definitions”  (in  705D). 

705A  The  Price  Limitation  and  Profit 
Limitation 

The  first  set  of  issues  is  whether  to 
retain  a  price  limitation,  as  opposed  to 
adopting  a  cost-passthrough  standard, 
and,  if  so,  the  level  of  that  limitation.  As 
noted  above,  the  Council  has  decided 
essentially  to  extend  the  existing  price 
standards,  making  only  those  changes 
that  are  clearly  warranted  at  this  time. 
Accordingly,  the  price  limitation  is  being 
retained  and  the  level  will  be  the  same 
as  that  for  the  second  program  year. 

The  decision  to  retain  the  price 
limitation  is  amply  supported  by  those 
commenting  on  this  issue.  Specifically, 
two-thirds  of  the  respondents  stated  that 
a  price  limitation  is  superior  to  a  cost 
passthrough  because  the  former 
provides  strong  incentives  to  improve 
productivity  and  to  resist  cost  increases. 
The  comments  also  noted  the  simplicity 
of  the  price  limitation  and  the  fact  that 
both  the  Council  and  companies  are 
familiar  with  its  operation. 

Some  were  concerned  that  a  price 
limitation  unduly  restricts  companies 
experiencing  uncontrollable  increases  in 
costs.  However,  the  Council  will,  as  it 
has  in  the  past,  provide  exception  relief 
in  the  form  of  a  profit  limitation  for  such 
companies.  In  addition,  the  Council  will 
continue  to  entertain  requests  for  a  cost 
passthrough  for  particularly  large, 
uncontrollable  increases  in  the  cost  of 
specific  inputs.  Finally,  we  have  added  a 
new  section  (705.b(4)]  that  makes 
explicit  the  fact  that  companies  that 
experience  uncontrollable  cost  increases 
may  request  a  modification  of  their  price 
limitation  as  an  alternative  to  the  profit 
limitation. 

The  Council  decided  not  to  change  the 
level  of  the  price  limitation, 
notwithstanding  the  very  persuasive 
statements  in  the  public  comments  that 
the  price  limitation  should  be  relaxed  to 
retain  the  nexus  with  the  pay  standard 
and/or  to  reflect  a  more  realistic 
productivity  assumption.  It  is  true  that 
the  second-year  price  standard  was 
based  on  an  8-percent  pay  standard 
(and  a  lowering  of  the  productivity 
assumption  to  IV^  percent],  whereas  the 
mid-point  of  the  pay  range  ultimately 
adopted  by  the  Council  was  8  ¥2  percent. 
However,  as  we  observed  in  May  in 


responding  to  the  Price  Advisory 
Committee’s  recommendation  that  the 
price  standard  be  relaxed,  the  available 
data  do  not  demonstrate  a  compelling 
need  for  a  blanket  relaxation, 
particularly  since  the  Council  has  shown 
its  commitment  to  adjusting  price 
limitations  upon  specific  showings  of 
need.  More  important,  we  are  impressed 
with  the  recent  recommendation  of  the 
Price  Advisory  Committee  that  the  pay 
and  price  standards  should  be  related 
not  only  to  one  another  but  also  to 
“other  policy  decisions  affecting  other 
arms  of  an  anti-inflation  program;”  that 
such  development  and  coordination  will 
take  time;  and  that  “any  future  changes 
in  the  wage-price  nexus  should  seek  to 
lower  compliance  targets  for  wages  as 
well  as  prices,  not  to  raise  them.” 

Simply  stated,  the  Council  should  not 
now  relax  the  price  standard  and 
thereby  contribute  to  the  wage-price 
spiral,  but  rather  should  continue  to  urge 
restraint  throughout  the  economy. 

Consistently  with  the  objective  of 
extending  the  second-year  price 
standard  with  minimum  change,  we 
have  retained  the  base  period  (1976-77) 
that  is  used  for  translating  the  aggregate 
standard  into  a  company-specific 
limitation.  Commentators  who  discussed 
whether  or  not  to  change  the  base 
period  overwhelmingly  favored 
retaining  the  present  one,  noting  that 
company  compliance  plans  had  been 
developed  using  this  base  and  that  any 
change  would  entail  additional 
computational  burdens.  To  the  extent 
that,  in  particular  instances,  a 
company’s  base  period  may  not 
adequately  represent  its  normal  cost/ 
revenue  relationships,  the  Council  has 
made,  and  will  continue  to  make, 
adjustments  on  a  case-by-case  basis. 
While  some  commentators  expressed 
concern  that  in  the  past  the  Council  has 
not  gone  far  enough,  none  suggested  any 
precise,  workable  formula  by  which  a 
base  period  could  be  found 
unrepresentative. 

Combining  the  decision  to  retain  the 
base  period  and  the  decision  to  leave 
the  6%  percent  aggregate  price  standard 
unchanged,  we  can  derive  the  company- 
specific  price  limitations.  The  aggregate 
base-period  rate  of  price  change  was  GV* 
percent;  accordingly,  the  price 
limitation,  cast  as  an  annual  limitation 
of  a  company’s  average  rate  of  price 
change,  is  equal  to  the  company’s 
(compliance  unit’s]  base-period  rate  of 
price  change  plus  one-half  percentage 
point.  Because  the  aggregate  price 
standard  is  unchanged,  we  also  retain 
from  the  second  year  the  3  Vi  percent 
lower  bound  and  the  8  Vi  percent  upper 


bound  of  the  range  of  allowable 
increases. 

There  remains  the  question  posed  in 
the  Issues  Paper  of  whether  to  cast  the 
limitation  as  a  one-year  or  as  a 
cumulative  standard  and,  if  the  latter, 
whether  to  move  the  base  quarter 
forward.  A  large  majority  of  comments 
received  on  this  issue  favored 
continuing  past  Council  practice  of 
having  a  cumulative  standard, 
principally  on  the  ground  that  no 
company  should  be  penalized  if  it  had 
not  used  all  of  its  allowable  price 
increases  in  the  first  two  years.  The 
advantage  of  a  one-year  standard, 
however,  is  that  it  reduces  problems 
created  by  changes  in  product  mix, 
including  the  introduction  or 
discontinuation  of  products  since  the 
third  quarter  of  1978.  A  third  option 
suggested  by  the  Council — retaining  a 
cumulative  standard  but  moving  the 
base  quarter  forward  (essentially,  a  one- 
year  limitation  with  carryover  of  unused 
allowable  increases  for  the  first  two 
years] — combines  the  attractive 
properties  of  the  cumulative  and  one- 
year  limitations.  A  few  commentators 
supported  this  idea,  but  several  others 
observed  the  very  real  practical 
problems  and  cost  involved  in  gathering 
the  necessary  data  in  time  to  make 
pricing  decisions  for  the  rest  of  this 
calendar  year. 

After  considering  the  comments,  the 
Council  has  decided  to  adopt  a 
cumulative  standard  without  moving  the 
base  quarter  forward.  The  most 
important  consideration  is  that 
companies  should  not  be  penalized  for 
not  using  all  of  their  allowable  increases 
in  the  first  two  years.  While  the  option 
of  moving  the  base  quarter  forward  is 
appealing,  we  have  been  convinced  that 
the  increased  compliance  costs  would 
not  offset  the  benefits. 

To  encourage  companies  that  were  on 
the  profit  limitation  in  the  second  year 
to  return  to  the  price  limitation  in  the 
third,  the  Council  has  added  a  provision 
to  the  standards  to  the  effect  that  a 
compliance  unit  that  complied  in  the 
second  year  with  a  properly 
administered  profit  limitation  measure 
its  third-year  price  change  from  the 
fourth  quarter  of  the  second  program 
year.  Its  third-year  limitation  would  be 
its  base-period  rate  of  price  change  plus 
one-half  of  a  percentage  point  (subject 
to  the  range],  even  though  its  actual 
three-year  price  change  would  be  in 
excess  of  the  three-year  price  limitation. 
While  this  may  enable  some  companies 
to  have  greater  price  increases  than  if 
they  had  stayed  on  the  price  limitation 
from  the  outset  of  the  program,  the 
allowable  prices  increases  for  the  third 
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year  typically  will  not  be  as  great  as 
they  would  be  if  these  companies 
continued  on  the  profit  limitation. 

As  with  the  price  limitation,  the 
Council  had  decided  to  make  only 
essential  changes  in  the  profit  limitation. 
Accordingly,  we  are  retaining  the  base 
period  (but  will  continue  to  make 
adjustments  on  a  case-by-case  basis 
where  the  base  period  is  clearly 
unrepresentative  of  normal  operations). 
Also,  we  are  not  changing  the  extent  of 
catch-up  and  are  not  requiring 
downward  volume  adjustments.  These 
decisions  are  consistent  with  the  vast 
majority  of  comments  received  on  these 
issues. 

The  Council  is,  however,  making 
certain  changes  in  the  profit  limitation, 
in  large  part  because  the  extended 
duration  of  the  program  has  increased 
the  potential  for  certain  inequities  and 
inefficiencies.  Specifically,  the  Council 
is  explicitly  providing  for  adjustments 
for  certain  productivity  gains  and 
increases  in  interest  expenses,  and  for 
adjustments  of  price  limitations  as  an 
alternative  to  profit  limitations. 

With  respect  to  productivity,  the 
Council  has  always  been  concerned 
about  the  possibility  that  the  profit 
limitation  may  inhibit  incentives  to 
engage  in  productivity-enhancing  capital 
investment;  indeed,  we  adopted  a  price 
limitation  instead  of  a  cost-passthrough 
standard  in  part  to  avoid  such 
inhibitions.  Not  surprisingly,  critics  of 
the  program  have  asserted  (but  not 
documented)  that  the  profit  limitation 
has  discouraged  productivity-improving 
capital  investment.  In  the  Issues  Paper, 
we  raised  the  possibility  of  adjusting 
profit  limitations  for  productivity 
improvements  resulting  from  new 
capital  investments.  The  response  to 
this  proposal  was  overwhelmingly 
favorable.  To  avoid  creating  a  gaping 
loophole,  we  have  included  carefully 
drafted  language  in  the  standards  to 
authorize  adjustments  for  cost  savings, 
at  the  time  they  are  realized, 
attributable  to  documented  productivity 
gains  resulting  from  investment  in  new 
plant  or  equipment  undertaken  after 
October  1, 1980,  or  the  end  of  a 
company’s  second  program  year, 
whichever  is  sooner.  The  Council 
believes  that  this  adjustment  will 
remove  from  the  profit  limitation  any 
disincentives  to  invest  in  productivity/ 
improving  projects.  The  adjustment  was 
not  extended  to  past  investment 
programs  because  such  as  adjustment 
would  substantially  relax  the  profit 
limitation  without  affecting  investment 
decisions.  Also,  the  adjustment  will  be 
made  only  when  the  gains  are  realized 


because  this  is  when  profits  from  such 
investments  accrue  to  the  company. 

With  respect  to  the  treatment  of 
interest  expense,  the  Council  believes 
that  its  original  reason  for  including 
interest  costs  in  the  profit  margin — 
namely,  neutrality  with  respect  to 
alternative  forms  of  capitalization — 
remains  valid,  notwithstanding  strongly 
worded  statements  to  the  contrary  from 
most  commentators  who  discussed  this 
issue.  Recently,  the  Price  Advisory 
Committee  recommended  that  the 
Council  provide  relief  “where  it  can  be 
demonstrated  that  interest  costs 
substantially  higher  than  those  that 
prevailed  in  the  base  period  impose  an 
undue  hardship.”  In  response,  the 
Council  agreed  to  make  explicit  its 
willingness  to  adjust,  on  a  case-by-case 
basis,  companies'  profit  limitations 
where  the  inclusion  of  interest  in  the 
definition  of  profit  results  in  an 
inordinate  diminution  of  profits  less 
interest.  The  Council  has  no 
preconceived  notion  of  a  threshold  level 
for  this  adjustment;  it  is  therefore 
incumbent  on  companies  to  provide  a 
sound  conceptual  basis  for  making  an 
adjustment  and  for  the  size  of  the 
adjustment. 

Finally,  as  noted  above,  the  Council 
believes  that  the  price  limitation  is  the 
preferred  standard,  so  that  it  has  always 
been  willing  to  adjust  a  compliance 
unit’s  price  limitation,  as  an  alternative 
to  granting  exceptions  that  entail 
compliance  with  the  two-part  profit 
limitations.  The  new  standards  make 
this  commitment  explicit.  The  type  of 
data  that  companies  should  prepare  to 
document  eligibility  for  this  adjustment 
is  outlined  in  Part  707. 

Two  other  items  deserve  mention. 

With  respect  to  excluded  products, 
several  commentators  proposed 
exclusion  of  additional  products  (e.g., 
chicken  broilers,  lead,  zinc,  cobalt, 
titanium,  cement,  aluminum  ingot,  steel, 
and  propane)  or  industries  (e.g., 
government-regulated  industries, 
railroads,  and  petroleum).  In  the  interest 
of  minimizing  changes  in  the  price 
standard,  the  Council  has  made  only 
one  change  in  this  section:  the  removal 
of  health  maintenance  organizations 
from  the  list  of  exclusions.  The  Council 
has  concluded  that  an  exclusion  is  not 
appropriate,  because  many  of  these 
organizations  do  not  have  the  properties 
(principally  built-in  resistance  to  cost 
increases)  that  induced  the  Council  to 
exclude  them  last  year.  The  remaining 
changes  in  this  section  are  language 
changes  designed  to  clarify  the  Council’s 
intent  that  quantities,  as  well  as 
revenues,  associated  with  the  sale  of 
excluded  goods  and  services  should  be 


excluded  from  all  price  calculations,  and 
to  define  more  fully  the  types  of 
transactions  to  which  the  non-arms- 
length-transaction  provision  and  the 
pre-existing-contracts  provision  apply. 

Lastly,  the  insufficient-product- 
coverage  section  has  been  changed  to 
reduce  compliance  costs  for  companies. 
Specifically,  the  Council  has  eliminated 
the  requirement  that  products  not 
excluded  under  this  section  comply  with 
the  price  limitation  at  the  same  time  that 
the  compliance  unit  as  a  whole  complies 
with  the  profit  limitation.  While  the 
reasons  for  imposing  the  requirement  of 
compliance  with  the  price  limitation  on 
nonexcluded  products  remain  valid,  the 
Council  is  convinced  that  the  benefits 
are  more  than  offset  by  the  heavier 
administrative  burden  imposed  on 
compliance  units  subject  to  this  second 
part  of  the  insufficient-product-coverage 
section.  In  addition,  there  are  language 
changes  to  clarify  the  Council’s 
interpretation  of  this  section.  In 
particular,  the  language  referring  to  pre¬ 
existing  contracts  (Section  705.4(b))  in 
paragraph  (1)  of  this  section  has  been 
deleted,  because  that  exclusion  applies 
only  to  program-year  revenues  and  is 
irrelevant  to  the  base-year  revenues 
referred  to  in  that  part  of  the 
insufficient-product-coverage  section. 
Similarly,  editorial  changes  have  been 
made  in  paragraph  (2)  to  make  it  clear 
that  the  exclusions  under  Section 
705.4(a)  (7)  through  (9)  apply  to  a 
compliance  unit’s  revenues  for  the  third 
program  year. 

705C  The  Modified  Price  Standards 

As  in  the  past,  the  Council  is 
providing  modified  price  standards  as 
alternatives  for  industries  for  which  the 
price  limitation  is  or  may  be  unsuitable. 
We  discuss  below  the  changes  in  the 
modified  price  standards  for  retailers 
and  wholesalers,  food  manufacturers 
and  processors,  petroleum  refiners, 
electric,  gas,  and  water  utilities,  and 
professional  firms.  No  changes  are  being 
made  now  in  the  standards  for 
insurance  companies  and  financial 
institutions  since  these  standards 
currently  run  through  the  end  of  the 
calendar  year. 

The  introductory  sections  to  the 
modified  price  standards  have  been 
changed  to  reflect  past  Council  practices 
and  to  conform  with  the  revisions  of  the 
profit  limitation  discussed  above.  Thus, 
the  standards  now  make  explicit  the 
Council  policy  that,  except  as  otherwise 
provided,  a  compliance  unit  must  derive 
50  percent  or  more  of  its  base-year 
revenue  from  the  industry  covered  by 
the  modified  standard  to  be  eligible  for 
that  standard,  and  that  the  treatment  of 
acquisitions  and  divestitures  is  the  same 
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for  compliance  units  electing  the 
modified  standards  as  for  those  on  the 
price  or  profit  limitations.  In  addition, 
the  standards  now  include  language 
authorizing  Council  adjustments  of  the 
applicable  limitations  for  certain 
productivity  gains  (that  is,  cost  savings, 
at  the  time  they  are  realized, 
attributable  to  documented  productivity 
gains  resulting  from  investment  in  new 
plant  or  equipment  undertaken  after 
October  1, 1980,  or  the  end  of  a 
company’s  second  program  year, 
whichever  is  sooner).  Similarly,  the 
standards  now  explicitly  authorize 
adjustments  to  the  modified  standards 
for  speciHc  uncontrollable  cost 
increases  as  alternatives  to  the  use  of 
the  profit  limitation.  (Because  interest  is 
only  one  of  many  items  in  the  gross 
margin,  there  is  no  need  to  provide  for  a 
specific  adjustment  to  compensate  for 
increases  in  interest  alone,  such  as  is 
being  provided  for  in  the  profit 
limitation.) 

a.  Retail  and  Wholesale  Percentage- 
Gross-Margin  Standard. 

The  Issues  Paper  included  two 
questions  for  discussion.  The  first  was 
whether  we  should  continue  to  allow 
companies  with  positive  margin  trends 
to  project  those  trends  and  whether 
there  should  be  a  minimum  positive 
margin  trend  for  companies  with 
unchanging  or  decreasing  margins  in  the 
base  period.  Comments  on  this  issue 
(primarily  from  the  industry)  strongly 
supported  retaining  the  positive  margin 
trend  and/ or  providing  a  minimum 
positive  trend  for  those  that  now  are 
assigned  a  zero  trend  factor.  This 
subject  is  one  that  has  engaged  the 
attention  of  the  Price  Advisory 
Committee.  Its  most  recent 
recommendation  is  that  there  be  no 
change  at  this  time  in  the  margin-trend 
provision.  We  accept  that 
recommendation,  which  is  consistent 
with  our  overall  objective  of  keeping  the 
number  of  changes  in  the  standards  to  a 
minimum  at  this  time. 

The  second  question  in  the  Issues 
Paper  was  whether  we  should  specify 
all  of  the  items  to  be  excluded  in 
calculating  the  gross  margin.  We  had 
stated  that,  while  consistency  is 
desirable,  we  were  troubled  by  the 
numberous  accounting  variations  among 
companies  and  industries.  Comments  on 
this  question  were  mixed;  most 
significant,  however,  is  that  no  one 
responded  to  our  plea  for  suggestions  of 
a  conceptual  framework  that  can  readily 
be  translated  into  a  list  of  items  for 
inclusion  or  exclusion.  Given  this 
response,  the  Council  believes  that  this 
aspect  of  the  standard  should  not  be 
altered. 


In  addition,  the  base  year  is  being 
moved  forward  to  reduce  the  distortions 
caused  by  shifts  in  product  mixes  over 
the  last  two  years.  'The  advantages  of 
such  a  change  are  described  above  in 
our  discussion  of  the  price  limitation. 

The  disadvantages  that  we  noted  there, 
which  were  controlling  in  our  decision 
not  to  move  the  base  quarter  forward  for 
the  price  limitation,  are  not  nearly  so 
substantial  here  since  the  reference 
period  is  an  annual  one.  Also,  we  have 
included  a  “carryover  factor”  so  that  the 
annual  limitation  will  have  the  effect  of 
a  cumulative  standard.  Finally,  the 
intermediate  limitations  in  this  standard 
have  been  changed  so  that  companies 
may  immediately  take  the  full  trend 
growth  in  their  margins  rather  than 
phase  it  in  during  the  year;  at  the  same 
time,  they  may  not,  without  specific 
justification,  exceed  their  margin  trend 
in  any  quarter  of  the  year. 

b.  Food  Processors  ’  and 
Manufacturers'  Gross-Margin  Standard. 

The  major  question  raised  in  the 
Issues  Paper  about  this  standard  was 
whether  items  other  than  the  food  used 
in  processing  operations  should  be 
excluded  from  calculations  of  the  gross 
margin.  Almost  all  of  the  industry 
commentators  favored  additional 
exclusions  for  such  costs  as  packaging, 
interest,  and  energy;  on  the  other  hand, 
the  U.S.  Department  of  Agriculture 
objected  to  the  passthrough  of  non-food 
cost  items  that  would  result  from  such 
exclusions.  The  Council  has  repeatedly 
explained  our  reasons  for  having  a 
limited,  rather  than  full,  passthrough  of 
costs.  None  of  the  comments  respond  to 
those  concerns,  and  we  have  not  yet 
been  supplied  with  a  basis  for 
expanding  the  list  of  cost  items  that  can 
be  passed  through  under  the  standards. 

Many  of  the  comments  included 
complaints  that  the  gross-margin 
standard  is  unfairly  low;  while  the  price 
limitation  was  relaxed  one  percentage 
point  at  the  beginning  of  the  second 
program  year,  no  corresponding  change 
was  made  in  the  gross-margin  limitation. 
At  the  time,  we  were  not  persuaded  that 
such  a  blanket  relaxation  of  the  gross- 
margin  limitation  was  necessary. 
Without  revisiting  that  decision,  we 
have  now  concluded,  partially  because 
of  the  cost  increases  that  have  occurred 
in  the  interim,  that  perpetuating  the 
difference  between  the  price  and  the 
gross-margin  limitations  would  not  be 
justified,  and  have  accordingly  adjusted 
the  annual  allowable  increase  in  the 
gross  margin  from  6.5  percent  to  7.5 
percent  (that  is,  the  one  percentage 
point  by  which  the  price  limitation  was 
raised  last  year). 

Finally,  for  reasons  already  discussed 
above  in  connection  with  the  retail/ 


wholesale  standard,  we  have  decided  to 
move  the  base  year  forward; 
consequently,  we  have  added  a 
carryover  factor  so  that  the  annual 
limitation  has  the  effect  of  a  cumulative 
standard.  In  addition,  we  have 
eliminated  intermediate  limitations  that 
are  more  stringent  than  the  annual 
limitation,  while  retaining  quarterly 
compliance  tests;  in  brief,  companies 
need  not  phase  in  the  increase  in  their 
margins,  but  they  are  held  to  the  annual 
increase  in  each  quarter  of  the  program 
year. 

c.  Petroleum  Refiners’  Gross-Margin 
Standard. 

The  Issues  Paper  raised  two  types  of 
questions  for  public  comment:  (1) 
whether  the  refiner’s  gross-margin 
standard  provides  adequate  incentives 
for  investment  and  energy-conservation 
and  (2)  whether  it  should  be  a  quarterly 
or  an  annual  standard.  With  respect  to 
the  first  issue,  the  Council  proposed  to 
correct  any  deficiencies  in  the  present 
standard  by  adopting  an  alternative 
mix-adjustment  procedure  using  base- 
period  quantities,  and  we  further 
suggested  updating  the  base-period. 

Most  of  the  comments  on  these 
proposals  favored  such  changes, 
although  some  argued  that  companies 
should  be  allowed  to  choose  between 
the  current  and  the  proposed  method. 
The  Council  has  concluded  that  the 
proposed  alternative  mix-adjustment 
procedure  is  desirable  and  should  be 
adopted.  Companies  will  not,  however, 
be  given  the  option  of  using  this 
procedure  or  the  second-year  procedure, 
because  allowing  companies  such  a 
choice  would  create  substantial  slippage 
in  the  standard. 

A  separate  but  related  issue  is 
whether  the  standard  should  continue  to 
be  cast  as  a  gross-margin-per-barrel 
limitation,  with  inherent  upward  and 
downward  adjustments  of  gross  margins 
when  volume  increases  or  decreases. 
Most  commentators  opposed  the 
symmetric  treatment  of  volume 
adjustments,  but  the  Council  has 
concluded  that  the  main  reason 
advanced  for  this  opposition — that, 
because  of  fixed  costs,  unit  costs 
typically  rise  when  volume  declines — is 
not  compelling.  The  counterpart  to  this 
argument — that  unit  costs  fall  when 
volumes  rise — could  be  used  against 
adjustments  for  volume  increases  as 
well;  hence,  the  only  reasonable 
alternatives  to  a  symmetric  volume 
adjustment  are  (1)  no  adjustment  at  all 
or  (2)  adjustments  that  attempt  to 
account  for  changing  unit  costs  as 
volume  fluctuates.  'The  Council  finds  the 
first  of  these  options  to  be  singularly 
unattractive;  some  adjustment  must  be 
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made  for  volume  increases,  and 
declining  volumes  are  not  a  legitimate 
justification  for  increasing  unit  prices. 
The  second  is  also  unacceptable 
because  it  would  be  immensely 
complicated  and  essentially  would 
require  knowledge  of  company-specific 
technologies. 

The  second  issue  raised  by  the 
Council  was  whether  the  limitation 
should  be  written  as  a  quarterly  or  an 
annual  test,  and,  if  the  latter,  whether 
the  base  period  should  be  a  base  year  or 
remain  as  a  base  quarter.  The  proposal 
for  an  annual  standard  received  nearly 
unanimous  support  from  commentators. 
The  remarks  on  the  issue  of  changing  to 
a  base  year  were  mixed.  After  careful 
deliberation,  we  have  decided  to  adopt 
an  annual  period  for  both  the  base  and 
the  program  period. 

We  have  also  decided  that  the  base 
period  should  be  a  new  base  year, 
comparable  to  the  one  developed  for  the 
other  margin  standards.  We  have, 
therefore,  defined  a  gorss-margin-per- 
barrel  carryover  factor  to  convert  the 
annual  limitation  into  a  cumulative 
standard.  Also,  like  the  other  margin 
standards,  the  level  of  the  limitation 
here  is  being  adjusted  upward  by  one 
percentage  point. 

Finally,  the  Council  has  added  a 
provision  permitting  a  petroleum¬ 
refining  compliance  unit  subject  to  the 
profit  limitation  in  the  third  year  to 
adjust  that  limitation  for  changes  since 
the  base  year  in  its  hydrocarbon  input 
and  output  mixes.  While  the  Council  has 
declined  to  authorize  such  an 
adjustment  for  others  on  the  profit 
limitation,  we  have  concluded  that  an 
exception  for  refiners  will  promote  this 
nation’s  energy  policies. 

d.  Electric,  Gas,  and  Water  Utilities’ 
Gross-Margin  Standard. 

We  discussed  in  the  Issues  Paper  the 
divergent  views  about  whether  utilities 
should  be  covered  by  the  standards.  The 
great  majority  of  those  commenting  on 
this  question  favored  exempting  utilities 
from  our  standards,  on  the  grounds  that 
our  efforts  are  needlessly  duplicative  of 
the  role  of  state  and  Federal  public 
utility  commissions.  After  careful 
consideration,  we  have  concluded  that 
the  objectives  of  the  President’s  anti¬ 
inflation  program  are  best  served  by 
continuing  the  standards’  coverage  of 
this  important  part  of  the  economy, 
while  delegating  primary  responsibility 
for  administering  the  standards  to  the 
state  and  Federal  public  utility 
commissions.  To  minimize  areas  of 
conflict  or  inconsistency,  we  have  made 
the  standard  more  compatible  with 
regulatory  practices:  specifically,  the 
standard  has  been  changed  to  allow 
utilities  the  option  of  using  either  the 


Council’s  base  and  program  years  or  the 
most  comparable  base  and  test  years 
used  by  the  state  or  Federal  public 
utility  commissions.  (Because  utilities 
typically  do  not  experience  the  type  of 
changes  in  product  mix  that  prompted 
us  to  create  a  new  base  year  for  the 
other  modified  standards,  we  have  not 
moved  the  base  year  forward  in  this 
case.) 

e.  Professionai-Fee  Standard. 

The  Council  did  not  raise  any  qustion 
about  this  standard  in  the  Issues  Paper, 
and  we  received  no  comments  on  it. 
Nonetheless,  editorial  changes  are 
necessary  to  extend  it  beyond  the  end  of 
the  second  program  year  and  we  are 
moving  the  base  year  forward 
(consistently  with  other  modified 
standards).  In  addition,  the  Council  has 
decided  to  exclude  from  the  coverage  of 
this  standard  (but  not  of  the  price 
standards)  architects  and  engineers, 
whose  services  often  resemble  custom 
products  and  whose  charges  typically 
combine  percentage  mark-ups  and  flat 
fees. 

Miscellaneous  Matters 

Language  changes  have  been  made  to 
705D  (“Definitions”)  to  conform  with  the 
changes  to  the  standards  discussed 
above.  In  addition,  there  are  three 
procedural  matters  raised  in  the  Issues 
Paper  that  are  pertinent  to  the  extension 
of  the  Standards.  To  the  extent 
appropriate,  the  Council  decisions  on 
these  matters  will  be  incorporated  in  the 
revised  procedural  rules  (Part  706)  and 
revised  data  requests  (Part  707)  to  be 
released  shortly. 

a.  Company  Organization. 

The  Council  has  asked  whether 

companies  should  be  allowed  to 
reorganize  themselves  for  compliance 
purposes  at  the  end  of  the  second 
program  year,  and,  in  any  event, 
whether  there  should  now  be  some 
degree  of  required  disaggregation  for 
compliance  purposes  in  the  third  year. 
The  response  to  the  first  proposal  was 
overwhelmingly  positive;  the  response 
to  the  second  was  overwhelmingly 
negative.  Consequently,  as  in  the  past, 
the  Council  has  decided  to  allow 
companies  to  reorganized  for 
compliance  purposes  between  program 
years  but  not  during  the  year,  while  we 
will  not  impose  any  disaggregation 
requirement,  except  as  already  specified 
in  the  modified  standards,  we  will 
reserve  the  right  to  require  changes  in 
company  organization  for  compliance 
purposes  as  a  condition  for  an 
exception. 

b.  Seif-Administration  of  Exceptions. 

In  the  Issues  Paper  we  proposed 

permitting  some  or  all  compliance  units 
to  self-administer  uncontrollable-cost 


exceptions.  Most  commentators 
wholeheartedly  supported  this  proposal, 
although  some  said  that  only  companies 
that  had  previously  been  granted  an 
uncontrollable-cost  exception  should  be 
permitted  to  self-administer  such  an 
exception  in  the  third  year. 

The  Council  has,  from  the  outset  of 
this  program,  been  intent  upon 
minimizing  its  administrative  costs  to 
companies.  Having  heard  no  objection 
to  greater  self-administration,  we  have 
decided  to  allow  companies  with 
revenues  over  $100  million  but  less  than 
$250  million  to  self-administer 
uncontrollable-cost,  as  well  as  inability- 
to-compute,  exceptions.  Companies  with 
$250  million  or  more  in  revenues  may 
self-administer  these  types  of  exceptions 
only  if  the  Council  had  approved  such 
an  exception  for  the  same  compliance 
unit  during  the  second  program  year. 

Any  company  in  the  above  categories 
that  chooses  to  self-administer  one  of 
these  exceptions  should  promptly  notify 
the  Council  that  it  has  done  so;  no 
notification  is  required  before  the  filing 
of  the  report  of  company  organization 
(Form  CO-1).  Companies  with  revenues 
of  $250  million  or  more  should  also 
submit  with  the  Form  CO-1  (or  any 
subsequent  notification  of  self¬ 
administration)  documentation 
demonstrating  their  eligibility  for  the 
exceptions  (see  Tables  14  and  16  of  the 
“Implementation  Guide”  for  the  second 
program  year). 

c.  Price  Prenotification. 

Several  approaches  to  price 
prenotification  were  described  in  the 
Issues  Paper.  The  comments  were 
universally  opposed  to  any  variation  of 
such  a  program.  As  noted  at  the  outset 
of  this  paper,  there  will  be  an  in-depth 
evaluation  of  the  continued 
effectiveness  of  the  pay  and  price 
standards  and  possible  modifications  of 
or  alternatives  to  them.  The  subject  of 
price  prenotification  is  one  that  should 
properly  be  considered  as  part  of  that 
overall  review. 

(Council  on  Wage  and  Price  Stability  Act, 
Pub.  L.  93-387  (August  24, 1974),  as  amended 
by  Pub.  L.  94-76  (August  9, 1975)  and  Pub.  L. 
95-121  (October  5, 1977),  12  U.S.C.  1904  note; 
as  last  amended  by  Pub.  L.  96-10  (May  10, 
1979):  E.0. 12092  (November  1, 1978);  E.O. 
12161  (September  28, 1979)) 

Issued  in  Washington,  D.C.,  September  19, 
1980. 

R.  Robert  Russell, 

Director,  Counciion  Wage  and  Price 
Stabiiity. 

Accordingly,  Part  705  of  Title  6  CFR  is 
amended  as  set  forth  below; 
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PART  705— ANTI-INFLATIONARY  PAY 
AND  PRICE  STANDARDS 

Subpart  A— The  Price  Standard 

705.1  Compliance  with  the  price  standard. 

705.2  The  price  limitation. 

705.3  Intermediate  price  limitations. 

705.4  Exclusions. 

705.5  Special  situations. 

705.6  Exceptions. 

Subpart  B— [Reserved] 

Subpart  C— Modified  Price  Standards  for 
Seiected  industries 

705.40  General  applicability  of  modified 
price  standards. 

705.41  Exceptions. 

705.42  Percentage-gross-margin  standard  for 
wholesale  and  retail  trade. 

705.43  Gross-margin  standard  for  food 
manufacturing  and  processing. 

705.44  Gross-margin  standard  for 
petroleum-refinery  operations. 

705.45  Gross-margin  standard  for  electric, 
gas,  and  water  utilities. 

705.46  Professional-fee  standard. 

705.47  Federal,  state,  and  local  government 
enterprises,  private  nonprofit  enterprises, 
and  government-subsidized  private 
companies. 

705.48  Price  standard  for  medical  and 
dental  insurance.  [Reserved] 

705.49  Price  standard  for  providers  of 
insurance  other  than  medical  and  dental 
insurance.  [Reserved] 

705.50  Standard  for  financial  institutions. 
[Reserved] 

705.51  Price  standard  for  passthrough  of 
gold  and  silver  increases. 

Subpart  D— Definitions 

705.60  Base  period. 

705.61  Base-period  rate  of  price  change. 

705.62  Base  quarter. 

705.63  Base  year. 

705.64  Company. 

705.65  Compliance  unit. 

705.66  Custom  product. 

705.67  Employee. 

705.68  First  program  year. 

705.69  Future-value  incentive  plans. 

705.70  Modified  three-year  price  change  for 
gold  and  silver  passthrough. 

705.71  New  base  year. 

705.72  New  product. 

705.73  Organized  exchange  market. 

705.74  Pay. 

705.75  Pay  rate. 

705.76  Product. 

705.77  Product  price. 

705.78  Profit  margin. 

705.79  Second  program  year. 

705.80  Third  year. 

705.81  Three-year  price  change. 

Authority:  Council  on  Wage  and  Price 

Stability  Act,  Pub.  L.  93-387  (August  24, 1974), 
as  amended  by  Pub.  L.  94-78  (August  9, 1975 
and  Pub.  L.  95-121  (October  5, 1977),  12  U.S.C. 
1904  note;  as  last  amended  by  Pub.  L.  96-10 
(May  10, 1979);  E.0. 12092  (November  1, 

1978);  E.0. 12161  (September  28, 1979). 


Subpart  A— The  Price  Standards 

§  705.1  Compliance  with  the  price 
standards. 

Beginning  October  1, 1980,  or  the  end 
of  a  compliance  unit’s  second  program 
year,  whichever  is  sooner,  a  compliance 
unit  complies  with  the  price  standards  if 
and  only  if  it  satisfies  the  price 
limitations  in  §§705.2  and  705.3,  subject 
to  the  applicable  provisions  of  §  §  705.4, 
705.5,  and  705.6. 

§  705.2  The  price  limitation. 

A  compliance  unit  complies  with  the 
price  limitation  if  its  three-year  price 
change  is  not  greater  than  (1)  its  base- 
period  rate  of  price  change  compounded 
for  three  years  plus  0.5  percentage 
points  or  (2)  29  percent,  whichever  is 
less.  However,  a  compliance  unit  will  be 
in  compliance  with  the  price  limitation 
regardless  of  its  base-period  rate  of 
price  change  if  its  three-year  price 
change  is  8.7  percent  or  less. 

(a)  The  base-period  rate  of  price 
change  is  the  sales-weighted  average  of 
the  percentage  changes  of  a  compliance 
unit’s  product  prices  from  the  last 
calendar  or  complete  Hscal  quarter  of 
1975  to  the  corresponding  quarter  of 
1977,  expressed  at  an  annual  rate. 

(b)  If  a  compliance  unit  cannot 
compute  its  base-period  rate  of  price 
change,  it  is  assigned  a  three-year  price 
limitation  of  15.5  percent. 

(c)  If  a  compliance  unit  was  granted  or 
properly  self-administered  an  exception 
to  comply  with  the  two-part  profit 
limitation  in  705.6(a)  during  Ae  second 
program  year,  it  complies  with  the  price 
limitation  if  its  price  change  from  the 
fourth  quarter  of  the  second  program 
year  to  the  fourth  quarter  of  the  third 
year  is  not  greater  than  (1)  its  base- 
period  rate  of  price  change  plus  0.5 
percentage  points,  or  (2)  8.5  percent, 
whichever  is  less.  However,  it  will  be  in 
compliance  with  the  price  limitation 
regardless  of  its  base-period  rate  of 
price  change  if  its  price  change  from  the 
fourth  quarter  of  the  second-program 
year  to  the  fourth  quarter  of  the  third 
year  is  3.5  percent  or  less. 

(d)  The  three-year  price  change  is  the 
sales-weighted  average  of  the 
percentage  changes  of  a  compliance 
unit’s  product  prices  from  the  last 
calendar  or  fiscal  quarter  completed 
before  October  2, 1978,  to  the 
corresponding  quarter  or  1981. 

§  705.3  Intermediate  price  limitations. 

(a)  A  compliance  unit  complies  with 
the  9th-quarter,  the  lOth-quarter,  and  the 
llth-quarter  price  limitations  if  the  9th- 
quarter,  the  lOth-quarter,  and  the  llth- 
quarter  price  changes  do  not  exceed 
five-sixths,  five-sixths,  and  eleven- 


twelfths,  respectively,  of  the  price 
limitation  in  §  705.2.  "nie  9th-quarter 
price  change  is  the  sales-weighted 
average  of  the  percentage  changes  of  a 
compliance  unit’s  product  prices  from 
the  base  quarter  to  the  first  quarter  of 
the  third  year.  The  lOth-quarter  price 
change  is  the  sales-weighted  average  of 
the  percentage  changes  of  a  compliance 
unit’s  product  prices  from  the  base 
quarter  to  the  second  quarter  of  the  third 
year.  The  llth-quarter  price  change  is 
the  sales-weighted  average  of  the 
percentage  changes  of  a  compliance 
unit’s  product  prices  from  the  base 
quarter  to  the  third  quarter  of  the  third 
year. 

(b)  If  a  compliance  unit  was  granted 
or  properly  self-administered  an 
exception  to  comply  with  the  two-part 
profit  limitation  in  §  705.6(a]  diuing  the 
second  year,  it  complies  with  the  9th- 
quarter,  lOth-quarter,  and  llth-quarter 
price  limitations  if  its  price  changes 
from  the  fourth  quarter  of  the  second 
program  year  to  the  first  quarter,  the 
second  quarter,  and  the  third  quarter  of 
the  third  year,  respectively,  do  not 
exceed  one-half,  one-half,  and  three- 
quarters,  respectively,  of  the  price 
limitation  in  §  705.2(c]. 

(c)  A  compliance  unit  may  exceed  the 
intermediate  price  limitations  if  it  can 
demonstrate  that  its  price  increases: 

(1)  Are  justified  on  grounds  of 
seasonal  variations  in  business 
operations,  historical  business  practices, 
or  unusual  business  conditions;  and 

(2)  Will  not  prevent  compliance  with 
the  price  limitation  in  §  705.2  by  the  end 
of  the  third  year. 

§  705.4  Exclusions. 

(a)  Producers  of  goods  and  services  in 
the  following  categories  should  exclude 
revenues  and  quantities  associated  with 
the  sale  of  those  goods  and  services 
from  the  calculation  of  all  price  changes. 

(1)  Agricultural,  fishing,  forestry,  and 
mineral  products  included  in  the  1972 
Standard  Industrial  Classification  Major 
Groups  01,  02, 08  (except  085),  09, 10 
(except  108],  11  (except  1112),  12  (except 
1213],  13  (except  138],  and  14  (except 
148). 

(2)  Recyclable  scrap  materials, 
including,  but  not  limited  to,  ferrous  and 
nonferrous  metal  scrap,  wastepaper, 
textile  waste,  scrap  rubber,  scrap 
plastics,  and  glass  cullet. 

(3)  Commodities  whose  historical  and 
current  price  changes  are  closely  tied  to 
price  movements  in  an  organized 
exchange  market  for  that  commodity, 
either  domestic  or  foreign,  including,  but 
not  necessarily  limited  to,  gold,  silver, 
oilseeds,  and  oil  and  protein  meals. 

(4)  Interest  received. 

(5)  Exports. 
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(6)  Hospital  services  subject  to  price 
monitoring  by  the  Department  of  Health 
and  Human  Services. 

(7)  Products  sold  or  transferred  to 
unconsolidated  subsidiaries,  foreign 
subsidiaries,  or  joint  ventures  at  other 
than  arms-length. 

(8)  New  or  discontinued  products, 
except  that  those  products  sold  by  the 
compliance  unit  throughout  (i)  the  base 
period  or  (ii)  the  base  quarter  and  the 
three  program  years  should  be  included 
in  the  respective  calculations  of  the 
price  changes  for  those  periods.  (A 
compliance  unit  subject  to  the  price 
limitation  in  §  705.2(c)  should  include  in 
its  calculations  of  third-year  price 
changes  the  revenues  and  quantities 
associated  with  the  sale  of  any  new 
product  sold  throughout  the  fourth 
quarter  of  the  second  program  year  and 
the  third  year.) 

(9)  Custom  products,  except  that  those 
custom  products  sold  by  the  compliance 
unit  throughout  (i)  the  base  period  of  (ii) 
the  base  quarter  and  the  three  program 
years  should  be  included  in  the 
respective  calculations  of  price  changes 
for  those  periods.  (A  compliance  unit 
subject  to  the  price  limitation  in 

S  705.2(c)  should  include  in  its 
calculations  of  third-year  price  changes 
the  revenues  and  quantities  associated 
with  the  sale  of  any  custom  product  sold 
throughout  the  fourth  quarter  of  the 
second  program  year  and  the  third 
year.) 

(b)  Deliveries  during  the  three 
program  years  at  prices  determined  by 
contracts  in  effect  before  October  2, 

1978,  should  be  excluded  from  the 
calculations  of  the  three-year  price 
change  and  intermediate  price  changes. 
This  exclusion  applies  only  if  the 
contract  clearly  speciffes  the  ffnal 
transaction  prices  or  contains 
nondiscretionary  formulas  for 
determining  the  Hnal  transaction  prices 
(i.e.,  only  if  there  is  no  seller  discretion 
to  adjust  or  renegotiate  those  prices  or 
formulas). 

§  705.5  Special  situations. 

(a)  Insufficient  Product  Coverage 

(1)  A  compliance  unit  that  was 
exempt  from  coverage  of  the  price 
standards  during  the  second  program 
year  because  its  base-year  adjusted  net 
revenues  were  less  than  25  percent  of  its 
base-year  net  revenues  and  its  base- 
year  revenues  from  products  not 
excluded  under  §  705.4(a)(1)  through  (6) 
were  no  more  than  $25  million  is  also 
exempt  from  coverage  of  the  third-year 
price  standards. 

(2)  If  products  excluded  from 
calculation  of  three-year  price  changes 
under  Section  705.4(a)  (7)  through  (9) 


account  for  one-third  or  more  of  a 
compliance  unit’s  total  revenue  for  the 
three  program  years  minus  revenue  from 
the  sale  of  products  excluded  under 
§  705.4(a)  (1)  through  (6)  and  705.4(b), 
the  compliance  unit  should  comply  with 
the  proflt  limitation  in  §  705.6(a). 

(b)  Acquisitions 

A  company  acquired  after  September 
30, 1975,  may  be  combined  with  the 
acquiring  company  or  any  compliance 
imit  of  the  acquiring  company,  or  may 
be  treated  as  a  separate  compliance 
unit. 

(c)  Divestitures 

A  company  should  exclude  the  data 
for  any  divested  entity  from  all 
calculations. 

§  705.6  Exceptions. 

A  compliance  unit  may  be  eligible  for 
an  exception  from  the  price  limitation  in 
§  705.2.  This  section  sets  forth  the 
grounds  for  such  an  exception  and  the 
applicable  limitations.  Subpart  706C 
speciffes  the  procedures  to  be  followed 
by  compliance  units  that  are  to  request 
Council  approval  of  an  exception. 
Subpart  707D  describes  the  data  that  a 
compliance  imit  should  prepare  to 
document  its  eligibility  for  an  exception. 

(a)  Inability  To  Compute  and 
Uncontrollable  Cost  Increases 

(1)  If  a  compliance  unit  cannot 
calculate  its  three-year  price  change  or 
if,  as  a  result  of  uncontrollable  cost 
increases,  compliance  with  the  price 
limitation  in  §  705.2  would  cause  a 
significant  deterioration  of  the 
compliance  unit’s  profit  position,  it 
should  satisfy  the  following  two-part 
profit  limitation: 

(i)  The  profit  margin  in  the  third  year 
should  not  exceed  the  sales-weighted 
average  profit  margin  for  the  best  two  of 
the  compliance  unit’s  last  three  fiscal 
years  completed  before  October  2, 1978. 
In  addition,  the  profit  margin  during 
each  quarter  of  the  third  year  should  not 
exceed  the  same  sales-weighted  average 
unless  it  can  be  demonstrated  that  any 
excess  is  consistent  with  an  explicit 
plan,  based  on  reasonable  projections  of 
economic  conditions,  to  achieve 
compliance  for  the  third  year  as  a 
whole. 

(ii)  Third-year  profit  should  not 
exceed  base-year  profit  by  more  than 
20.9  percent  plus  any  positive 
percentage  growth  in  physical  volume 
from  the  base  year  to  the  third  year. 
Base-year  profit  can  be  either  (a)  actual 
base-year  profit  or  (b)  base-year 
revenue  times  the  average  of  the  base- 
year  profit  margin  and  the  average  profit 


margin  determined  in  paragraph  (a)(l)(i) 
of  this  section. 

(2)  Productivity  Adjustments.  The 
Council  will  adjust  a  compliance  unit’s 
profit  limitation  to  reflect  the  amount  of 
cost  savings,  at  the  time  they  are 
realized,  attributable  to  documented 
productivity  gains  resulting  from 
investment  in  new  plant  or  equipment 
undertaken  after  October  1, 1980,  or  the 
end  of  the  compliance  unit’s  second 
program  year,  whichever  is  sooner. 

(3)  Interest  Adjustments.  The  Council 
will  adjust  a  compliance  unit’s  profit 
limitation  if  the  requirement  in  §  705.78 
that  interest  be  included  with  profit  in 
the  calculation  of  profit  margin  results  in 
an  inordinate  diminution  of  profit  less 
interest. 

(4)  Price-Limitation  Adjustments.  A 
compliance  unit  that  is  eligible  for  a 
profit  limitation  on  grounds  of 
uncontrollable  cost  increases  may  apply 
to  the  Council  for  an  adjustment  of  its 
price  limitation  under  705.2. 

(b)  Undue  Hardship  and  Gross  Inequity 

The  Council  may  except  a  compliance 
unit  from,  or  make  appropriate 
adjustments  to,  the  price  limitations  or 
the  profft  limitation  if  their  application 
would  cause  undue  hardship  or  gross 
inequity. 

(1)  An  undue  hardship  exists  if 
application  of  the  price  standards  would 
seriously  threaten  the  company’s 
financial  viability. 

(2)  A  gross  inequity  is  any  situation 
that,  in  the  Council’s  judgment,  is 
manifestly  unfair. 

Subpart  B  [Reserved] 

Subpart  C— Modified  Price  Standards 
for  Seiected  industries 

§  705.40  General  applicability  of  modified 
price  standards. 

This  subpart  provides  modified  price 
standards  for  industries  for  which  the 
price  standard  in  705A  may  be 
inappropriate.  Except  as  otherwise 
provided  below,  a  compliance  unit  is 
eligible  for  a  modified  price  standard  if 
it  derives  50  percent  or  more  of  its  new- 
base-year  revenues  from  the  industry 
covered  by  the  modified  standard.  The 
treatment  of  acquisitions  and 
divestitures  in  §  705.5  (b)  and  (c)  also 
applies  to  companies  covered  by  the 
modified  standards. 

§  705.41  Exceptions. 

A  compliance  unit  may  be  eligible  for 
an  exception  from  a  modified  price 
standard.  This  section  sets  forth  the 
grounds  for  such  an  exception  and  the 
applicable  limitations.  Subpart  706C 
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specifies  the  procedures  to  be  followed 
by  compliance  units  that  are  to  request 
Council  approval  of  an  exception. 

Subpart  707D  describes  the  data  that  a 
compliance  unit  should  prepare  to 
document  its  eligibility  for  an  exception. 

(a)  Except  as  noted  in  the  following 
sections,  a  compliance  unit  eligible  to 
apply  a  modified  price  standard  may 
alternatively  comply  with  the  two-part 
profit  limitation  in  §  705.6(a]  if  and  only 
if  it  can  demonstrate  that  (1)  it  cannot 
make  the  calculations  required  for  the 
modified  standard,  or  (2)  as  a  result  of 
uncontrollable  cost  increases, 
compliance  with  the  modified  standard 
would  cause  a  significant  deterioration 
of  the  compliance  unit’s  profit  position. 

(b)  The  Council  will  adjust  a 
compliance  unit’s  percentage-gross- 
margin  limitation  or  gross-margin 
limitation  to  reflect  the  amount  of  cost 
savings,  at  the  time  they  are  realized, 
attributable  to  documented  productivity 
gains  resulting  from  investment  in  new 
plant  or  equipment  undertaken  after 
October  1, 1980,  or  the  end  of  the 
compliance  unit’s  second  program  year, 
whichever  is  sooner, 

(c}  A  compliance  unit  that  is  eligible 
for  a  profit  limitation  on  grounds  of 
uncontrollable  cost  increases  under 
§  705.41(a)  may  alternatively  apply  to 
the  Council  for  an  adjustment  of  its 
percentage-gross-margin  limitation, 
gross-margin  limitation,  or  professional- 
fee  standard. 

(d)  The  Council  may  accept  a 
compliance  unit  from,  or  make 
appropriate  adjustments  to,  the  relevant 
modified  price  standard  if  application  of 
the  relevant  modified  price  standard 
would  cause  undue  hardship  or  gross 
inequity  within  the  meaning  of  705.6(b]. 

§  705.42  Percentage^ross-margin 
standard  for  wholesale  and  retail  trade. 

(a)  Eligibility.  (1)  A  compliance  unit  in 
the  wholesale  and  retail  trade  industries 
(1972  Standard  Industrial  Classification 
Major  Groups  50  through  59,  including 
food-service  operations  but  excluding 
manufacturer’s  sales  branches  and 
offices]  is  eligible  for  a  percentage- 
gross-margin  standard  as  an  alternative 
to  the  price  standard  in  705A. 

(2)  Notwithstanding  the  definition  of 
“compliance  unit”  in  Subpart  705D, 
manufacturing  and  processing 
operations  of  a  compliance  unit  applying 
the  percentage-gross-margin  limitation 
must  be  treated  as  separate  compliance 
units  under  Subpart  705A  or  the 
appropriate  modified  standard  in 
Subpart  705C  if  the  new-base-year 
wholesale  sales  from  the  company’s 
manufacturing  and  processing 
operations  to  other  companies  exceeded 
$50  million.  The  transfer-price  policy  of 


vertically  integrated  companies  must  be 
consistent  over  time. 

(b)  Definition. 

(ij  The  gross  margin  is  net  sales 
(gross  sales  adjusted  for  discounts, 
returns,  coupons,  and  other  allowances) 
less  the  cost  of  goods  sold.  For 
manufacturing  or  processing  operations 
that  are  allowed  under  §  705.42(a)(2)  to 
be  aggregated  with  wholesale  and  retail 
operations,  the  gross  margin  is  net  sales 
less  the  cost  of  material  inputs  used  in 
the  manufacturing  or  processing 
operations. 

(2)  The  percentage  gross  margin  is  the 
gross  margin  divided  by  net  sales. 

(3)  The  margin  trend  is  the  compound 
annual  rate  of  growth  of  the  percentage 
gross  margin  between  the  base  year  and 
the  corresponding  year  prior  to  October 
2, 1976.  If  this  change  is  negative,  then 
the  margin  trend  is  zero. 

(4)  In  computing  its  percentage  gross 
margin,  a  compliance  unit  may  adjust 
for  changes  in  the  composition  of  sales 
at  any  reasonable  level  of  aggregation, 
such  as  division  or  product,  but  such 
adjustments  must  be  made  consistently. 

(5)  A  compliance  imit’s  percentage- 
gross-margin  carryover  factar  is  its 
second-year  annual  percentage-gross- 
margin  limitation  minus  its  actual 
percentage  gross  margin  in  the  second 
program  year.  If  that  difference  is 
negative  but  the  compliance  unit  was  in 
compliance  with  the  second-year  price 
standards,  its  percentage-gross-margin 
carryover  factor  is  zero. 

(c)  Percentage-Gross-Margin 
Limitation.  A  compliance  unit  complies 
with  the  percentage-gross-margin 
limitation  if  its  percentage  gross  margin 
in  the  third  year  does  not  exceed  its 
new-base-year  percentage  gross  margin 
plus  its  percentage-gross-margin 
carryover  factor  by  more  than  its  margin 
trend. 

(d)  Intermediate  Percentage-Gross- 
Margin  Limitations.  A  compliance  unit 
complies  with  the  intermediate 
percentage-gross-margin  limitations  if 
its  cumulative  percentage-gross-margins 
during  the  first  3,  6,  and  9  months  of  the 
third  year  do  not  exceed  its  new-base- 
year  percentage  gross  margin  plus  its 
percentage-gross-margin  carryover 
factor  by  more  than  its  margin  trend. 

(e)  A  compliance  unit  may  exceed  the 
intermediate  limitations  in  paragraph  (d) 
of  this  Section  if  it  can  demonstrate  that 
its  percentage-gross-margin  increases 

(1)  Are  justified  on  grounds  of 
seasonal  variations  in  business 
operations,  historical  business  practices, 
or  unusual  business  conditions,  and 

(2)  Will  not  prevent  compliance  with 
the  annual  limitation  in  paragraph  (c)  of 
this  Section. 


(f)  Inability  to  Compute.  If  a 
compliance  imit  is  unable  to  compute  its 
new-base-year  percentage  gross  margin 
or  its  gross-margin  trend,  the  Council 
may  assign  it  a  percentage-gross-margin 
limitation  or  provide  alternative 
computation  procedures. 

§  705.43  Gross-margin  standard  for  food 
manufacturing  and  processing. 

(a)  Eligibility. 

A  compliance  unit  in  the  food 
manufacturing  and  processing  industries 
(1972  Standard  Industrial  Classification 
Major  Group  20,  including  nonalcoholic 
but  excluding  alcoholic  beverage 
industries)  is  eligible  for  a  gross-margin 
standard  as  an  alternative  to  the  price 
standard  in  705A. 

(b)  Definitions. 

(1)  The  gross  margin  is  net  sales 
(gross  sales  adjusted  for  discounts, 
returns,  coupons,  and  other  allowances) 
less  the  cost  of  food  products  used  in 
food  manufacturing  and  processing, 
relating  to  those  sales. 

(2)  In  computing  its  gross  margin,  a 
compliance  unit  may  adjust  for  changes 
in  the  composition  of  sales  at  any 
reasonable  level  of  aggregation,  such  as 
division  or  product,  but  such 
adjustments  must  be  made  consistently. 

(3)  A  compliance  unit’s  gross-margin 
carryover  factor  is  the  sum  of  its 
quarterly  allowable  gross  margins  for 
the  second  program  year  minus  the  sum 
of  its  quarterly  actual  gross  margins  for 
the  second  program  year.  If  that 
difference  is  negative  but  the 
compliance  unit  was  in  compliance  with 
the  second-year  price  standards,  its 
gross-margin  carryover  factor  is  zero. 

(c)  Gross-Margin  Limitation.  A 
compliance  unit  complies  with  the  gross- 
margin  limitation  if  its  gross  margin  in 
the  third  year  does  not  exceed  its  new- 
base-year  gross  margin  plus  its  gross- 
margin  carryover  factor  by  more  than 
7.5  percent,  plus  any  positive  percentage 
growth  in  physical  volume  over  new- 
base-year  volume. 

(d)  Intermediate  Gross-Margin 
Limitation.  A  compliance  unit  complies 
with  the  intermediate  gross-margin 
limitations  if  its  cumulative  gross 
margins  during  the  first  3, 6,  and  9 
months  of  the  third  year  do  not  exceed 
the  sum  of  its  cumulative  gross  margins 
for  the  same  period  in  the  new  base 
year,  respectively,  plus  its  carryover 
factor  by  more  than  7.5  percent,  plus  any 
positive  percentage  growth  in  physical 
volume  between  the  comparable  3, 6, 
and  9  months  of  the  new  base  year  and 
the  third  program  year. 

(e)  A  compliance  unit  may  exceed  the 
intermediate  gross-margin  limitation  in 
paragraph  (d)  of  this  Section  if  it  can 
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demonstrate  that  increases  in  excess  of 
these  limitations 

(1)  Are  justifled  on  the  grounds  of 
seasonal  variations  in  business 
operations,  historical  business  practices, 
or  unusual  business  conditions,  and 

(2)  Will  not  prevent  compliance  with 
the  gross-margin  limitation  in  paragraph 

(c)  of  this  Seciton. 

(f)  Physical  Volume  Increases. 

Physical  volume  increases  to  be  used  in 
justifying  increases  in  gross  margins 
may  be  computed  by  deflating  revenues 
using  a  measure  of  price  increases  as 
the  deflator,  or  by  computing  changes  in 
units  or  tonnage  sold  when  such  units 
are  revenue-weighted  by  major  product 
categories. 

(g)  Inability  to  Compute.  If  a 
compliance  unit  is  unable  to  compute  its 
new-base-year  gross  margin,  the  Council 
may  assign  a  gross-margin  limitation  or 
provide  alternative  computation 
procedures. 

§  705.44  Gross-margin  standard  for 
petroleum-refinery  operations. 

(a)  Notwithstanding  the  deHnition  of 
“compliance  unit”  in  Subpart  705D,  a 
company  that  is  or  includes  a  petroleum 
refiner  must  disaggregate  into  the 
following  three  groups: 

(1)  Petroleum-refinery  operations 
(including  the  distribution  and 
marketing  of  petroleum  products,  the 
refining  of  crude  oil  under  processing 
agreements,  and  the  manufacture  and 
distribution  of  petrochemicals  produced 
in  those  refinery  operaitons); 

(2)  Crude-oil,  natural-gas,  and  natural- 
gas  liquids  production,  and  other  exempt 
production  (such  as  the  mining  of  coal) 
to  the  point  of  first  sale  and  transfer; 
and 

(3)  All  other  operations. 

Further  disaggregation  of  each  of  these 
groups  in  accordance  with  the  definition 
of  “compliance  unit”  in  Subpart  D  is 
permissible. 

(b)  Eligibility. 

As  an  alternative  to  the  price 
standard  in  705A,  petroleum  companies 
may  elect  the  gross-margin  standard  for 
their  refining  operations. 

(c)  Definitions. 

(1)  A  petroleum  refiner  is  a  “refiner” 
as  defined  in  §  212.31  of  the  Department 
of  Energy  regulations,  10  CFR  212.31  (in 
brief,  a  firm  that  refines,  blends,  or 
substantially  changes  crude  oil  and 
certain  petroleum  products,  and  sells  the 
output  to  resellers,  retailers,  or  ultimate 
consumers). 

(2)  The  gross  margin  is  net  sales 
(gross  sales  adjusted  for  discounts, 
rebates,  and  other  allowances)  less  the 
cost  of  hydrocarbon  inputs  associated 


with  those  sales.  The  term  “hydrocarbon 
inputs”  includes  crude  oil,  feedstocks, 
blendstocks,  finished  petroleum 
products  purchased  for  resale,  natural 
gas,  natural-gas  liquids,  and  natural-gas- 
liquid  products  (including  natural  gas 
and  other  hydrocarbon  fuel  used  in 
refinery  operations). 

(3)  A  compliance  unit’s  gross-margin- 
per-barrel  carryover  factor  is  the  sum  of 
its  quarterly  allowable  gross  margins  for 
the  second  program  year  minus  the  sum 
of  its  quarterly  actual  gross  margins  for 
the  second  program  year,  divided  by  the 
total  number  of  barrels  sold  in  the 
second  program  year.  If  the  result  is 
negative  but  the  compliance  unit  was  in 
compliance  with  the  second-year  price 
standards,  its  gross-margin-per-barrel 
carryover  factor  is  zero. 

The  allowable  or  actual  gross  margin 
in  each  quarter  equals  that  quarter’s 
sales  in  barrels  multiplied,  respectively, 
by  that  quarter’s  allowable  or  actual 
gross  margin  per  barrel.  The  allowable 
and  actual  gross  margins  per  barrel  are 
to  be  calculated  as  specified  by  the 
second-program-year  gross-margin 
standard  for  petroleum  refiners.  For 
these  calculations,  hydrocarbons  used 
as  fuel  are  to  be  deducted  from  revenues 
in  calculating  allowable  and  actual 
gross  margins  per  barrel  in  each  quarter 
of  the  second  program  year. 

(d)  Gross-Margin  Limitation.  A  refiner 
complies  with  the  gross-margin 
limitation  if  its  gross  margin  per  barrel 
in  the  third  year  does  not  exceed  its 
new-base-year  gross  margin  per  barrel 
plus  its  gross-margin-per-barrel 
carryover  factor  by  more  than  7.5 
percent.  The  gross  margin  per  barrel 
must  be  adjusted  to  remove  the  effects 
of  changes  in  the  mix  of  inputs  and 
outputs,  using  new-base-year  quantities 
as  weights: 

(1)  The  gross  margin  per  barrel  in  the 
third  year  is  calculated  on  the  basis  of 
the  new-base-year  mix  of  inputs  and 
outputs.  In  other  words. 
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in  which 

gma  =  gross  margin  per  barrel  in  the  third 
year; 

qj,  =  quantity  (in  barrels)  of  sales  of  the  ']th 
product  in  the  second  program  year; 


Pjj  =  average  selling  price  (per  barrel) 

realized  from  sales  of  the  ith  product  in 
the  third  year; 

V|j  =  quantity  (in  barrels)  of  the  \th 

hydrocarbon  input  associated  with  sales 
in  the  second  program  year,  and 
C|i  =  average  unit  cost  (per  barrel)  of  the  ith 
hydrocarbon  input  associated  with  sales 
in  the  third  year. 

(2)  The  new-base-year  gross  margin 
per  barrel  equals  the  new-base-year 
gross  margin  divided  by  total  sales  in 
barrels  during  the  new  base  year.  In 
other  words, 

CjJ  ■  E*!*  ®i2 
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in  which 

gmi  =  new-base-year  gross  margin  per 
barrel; 

qji  =  quantity  (in  barrels)  of  sales  of  the  \th 
product  in  the  second  program  year; 

Pj2  =  average  selling  price  (per  barrel) 

realized  from  sales  of  the  jtf?  product  in 
the  second  program  year; 

V|3  =  quantity  (in  barrels)  of  the  ith 

hydrocarbon  input  associated  with  sales 
in  the  second  program  year;  and 
C|3  =  average  unit  cost  (per  barrel)  of  the  ith 
hydrocarbon  input  associated  with  sales 
in  the  second  program  year. 

(e)  Intermediate  Gross-Margin 
Limitations.  A  refiner  complies  with  the 
intermediate  gross-margin  limitations  if 
its  gross  margins  per  barrel  in  the  first  3, 
6,  and  9  months,  respectively,  of  the 
third  year  do  not  exceed  its  new-base- 
year  gross  margin  per  barrel  plus  its 
gross-margin-per-barrel  carryover  factor 
by  more  than  7.5  percent. 

(f)  A  refiner  may  exceed  the 
intermediate  gross-margin  limitation  in 
paragraph  (e)  of  this  section  if  it  can 
demonstrate  that  increases  in  excess  of 
these  limitations 

(1)  are  justified  on  grounds  of 
seasonal  variations  in  business 
operations,  historical  business  practices, 
or  unusual  business  conditions,  and 

(2)  will  not  prevent  compliance  with 
the  gross-margin  limitation,  in  paragraph 

(d)  of  this  section. 

(g)  Application  of  the  Profit 
Limitation. 

(1)  If  any  of  the  compliance  units  of  a 
company  that  is  or  includes  a  petroleum 
refiner  is  properly  subject  to  the  two- 
part  profit  limitation  in  §  705.6(a),  it 
should  follow  generally  accepted 
accounting  principles  and  procedures  in 
allocating  costs  and  expenses  to 
different  compliance  units  if  they  have 
historically  made  these  allocations. 
Costs  that  have  not  historically  been 
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allocated  may  be  allocated  to  the 
compliance  unit,  other  than  the  crude-oil 
and  natural-gas  production  unit(s),  that 
has  the  largest  dollar  sales  volume,  or  in 
any  other  reasonable  manner,  as  long  as 
such  allocations  are  done  consistently  in 
the  new  base  year  and  the  third  year. 

(2)  A  petroleum  rehner  subject  to  the 
profit  limitation  §  705.6(2]  may  adjust 
profits  for  changes  in  its  mixes  of 
hydrocarbon  inputs  and  of  outputs, 
using  the  techniques  described  in 
paragraph  (d)  of  this  section.  The 
techniques  described  in  paragraph  (d)  of 
this  section. 

§  705.45  Gross-margin  standard  for 
electric,  gas,  and  water  utilities. 

(a)  Eligibility.  Utilities  that  sell 
electric  power  at  retail  or  wholesale, 
that  sell  natural  gas  at  retail  or 
wholesale  but  not  at  the  wellhead,  and 
that  provide  drinking  water  at  retail  or 
wholesale  are  eligible  for  a  gross-margin 
standard  as  an  alternative  to  the  price 
standard  in  705A. 

(b)  Deflnitions. 

(1)  For  electric  and  gas  utilities,  the 
gross  margin  is  sales  less  the  cost  of 
purchased  fuels,  gas,  and  power. 

(2)  For  water  utilities,  the  gross 
margin  is  sales  less  the  cost  of 
purchased  water  and  power. 

(3)  A  compliance  unit’s  base  year  is 
either  the  base  year  as  defined  in 

§  705.63,  or  the  applicable  state  or 
Federal  utility  commission’s  base  year 
that  most  closely  corresponds  in  time 
with  the  Council’s  base  year. 

(4)  A  compliance  unit’s  third  year  is 
either  the  third  year  defined  in  §  705.80 
or  the  applicable  state  or  Federal  utility 
commission’s  test  year  that  most  closely 
corresponds  in  time  with  the  Council’s 
third  year. 

(c)  Gross-Margin  Standard.  A 
compliance  unit  complies  with  the  gross- 
margin  standard  if  its  gross  margin  in 
the  third  year  does  not  exceed  its  gross 
margin  in  the  base  year  by  more  than 
22.0  percent  plus  any  positive 
percentage  growth  in  physical  volume 
over  the  same  period. 

§  705.46  Professional-fee  standard. 

(a)  Coverage. 

(1)  This  standard  applies  to  fees  and 
charges  for  the  services  of  physicians, 
dentists,  lawyers,  accountants,  outside 
directors,  and  other  professionals;  these 
include  all  activities  included  in  1972 
Standard  Industrial  Classification  Major 
Groups  80  (except  805,  806,  808,  and 
809),  81.  and  893. 

(2)  All  compliance  units  that  provide 
professional  services  as  defined  in 
paragraph  (a)(l]  of  this  section, 
regardless  of  the  proportion  of  the 
compliance  unit’s  total  revenue  that  is 


derived  from  professional  services,  are 
expected  to  comply  with  the 
professional-fee  standard  for  that 
portion  of  the  compliance  unit’s  revenue. 
For  other  lines  of  business,  the 
compliance  unit  should  comply  with  the 
applicable  price  standard  in  705A  or 
705C. 

(b)  Definitions. 

(1)  A  compliance  unit’s  professional- 
fee  carryover  factor  is  13.5  percent 
minus  the  sales-weighted  average 
percentage  change  in  fees  from  the  base 
year  to  the  second  program  year.  If  that 
difference  is  negative  but  the 
compliance  unit  was  in  compliance  with 
the  second-year  price  standards,  its 
professional-fee  carryover  factor  is  zero 

(c)  Professional-Fee  Standard.  A 
compliance  unit  complies  with  the 
professional-fee  standard  if 

(1)  its  sales-weighted  average 
percentage  change  in  fees  from  the  new 
base  year  to  the  third  year  plus  its 
professional-fee  carryover  factor  does 
not  exceed  7.5  percent,  and 

(2)  the  percentage  increase  in  the  fee 
for  any  single  service  from  the  base  year 
to  the  third  year  does  not  exceed  29 
percent. 

The  period  used  to  determine  sales- 
volume  weights  should  be  a  period  of 
time  that  is  representative  of  normal 
business  operations. 

§  705.47  Federal,  State,  and  local 
government  enterprises,  private  nonprofit 
enterprises,  and  government-subsidized 
private  companies. 

(a)  Subject  to  paragraph  (c), 
government  enterprises  as  defined  in 
paragraph  (b)  and  private  nonprofit 
enterprises  should  comply  with  the  price 
standard  in  705A  or  the  appropriate 
alternative  standard  in  705C. 

(b)  A  government  enterprise  is  any 
unit  of  a  Federal,  state,  or  local 
government  for  which  data  are  available 
to  determine  compliance  and  that 
satisfies  either  of  the  following 
conditions: 

(1)  It  is  the  U.S.  Postal  Service,  a 
college  or  university,  a  toll  facility,  an 
alcoholic-beverage  store,  a  commissary 
(retail  outlet],  a  parking  system,  a  port 
authority,  an  airport,  an  electric,  gas, 
sewer,  water,  or  other  utility,  a 
transportation  service,  a  housing 
authority,  or  a  health  facility  other  than 
a  hospital;  or  (2]  Its  base-year  operating 
revenue  (i.e.,  revenue  from  sales  of 
goods  and  services]  equals  at  least  50 
percent  of  base-year  operating 
expenses. 

(c)  Government  enterprises  and 
private  compliance  units  that  receive 
government  operating  subsidies  should 
use  a  subsidy-adjusted  price  change  for 
the  base  period,  the  three  program 


years.  In  each  period,  the  subsidy- 
adjusted  price  change  is  the  weighted 
sum  of  the  percentage  price  change  and 
the  percentage  change  in  the  operating 
subsidy  per  imit  of  output  during  that 
period.  The  price  change  is  weighted  by 
revenues  from  sales  of  goods  and 
services  divided  by  the  sum  of  these 
revenues  and  total  operating  subsidies. 
The  change  in  the  subsidy  per  unit  of 
output  is  weighted  by  total  operating 
subsidies  divided  by  the  sum  of 
revenues  from  sales  of  goods  and 
services  and  total  operating  subsidies. 
During  the  base  period,  weights  are 
determined  by  using  the  revenues  and 
operating  subsidies  in  the  last  calendar 
or  complete  fiscal  quarter  of  1975. 

During  the  program  period,  weights  are 
determined  using  the  revenues  and 
operating  subsidies  in  the  last  calendar 
or  fiscal  quarter  completed  before 
October  2, 1978. 

(d]  If  a  government  enterprise  or  a 
private  nonprofit  enterprise  cannot 
make  the  calculations  required  for  the 
price  limitation  in  §  705.2  or  the 
appropriate  modified  price  standard,  or 
as  a  result  of  uncontrollable  cost 
increases,  compliance  with  that 
limitation  or  standard  would  cause  a 
significant  deterioration  of  the 
compliance  unit’s  profit  or  operating- 
surplus  position,  it  should  comply  with 
the  profit  limitation  in  §  705.6(a], 
substituting  the  terms  "operating 
margin”  for  “profit  margin”  and 
“operating  surplus”  for  “profits.”  If  the 
compliance  unit  utilizes  fund 
accounting,  operating  surplus  is  the 
budget  line  item  “net  increases  in 
current  fund  balance”  and  operating 
margin  is  operating  surplus  divided  by 
operating  funds  or  revenues. 

Compliance  imits  reporting  deficits  in 
their  current  fund  balance  may  be 
excepted  from  this  standard  if  they 
qualify  for  an  exception  based  on  undue 
hardship  or  gross  inequity. 

§  705.48  Price  standard  for  medical  and 
dental  insurance  providers.  [Reserved] 

§  705.49  Price  standard  for  providers  of 
Insurance  other  than  medical  and  dental 
insurance.  [Reserved] 

§  705.50  Standard  for  financial 
institutions.  [Reserved] 

§  705.51  Price  standard  for  passthrough 
of  gold  and  silver  increases. 

(a)  Eligibility. 

(1]  A  compliance  unit  is  eligible  for  a 
gold  and  silver  passthrough  if  it 
measures  its  compliance  under  the  price 
limitation  in  §  705.2  and  its  base-quarter 
costs  for  gold  and  silver  constituted  one 
percent  or  more  of  its  base-quarter 
revenue  from  products  that  contain  gold 
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or  silver  and  that  are  not  excluded 
under  §  705.4. 

(2)  To  determine  whether  or  not  a 
compliance  unit  meets  the  one-percent 
threshold,  the  cost  of  gold  (silver)  in  the 
base  quarter  is  the  quantity  of  gold 
(silver)  included  in  products  not 
excluded  under  §  705.4  that  are  sold 
during  the  base  quarter,  multiplied  by 
the  average  price  of  gold  (silver)  during 
the  base  quarter  (defined  in  §  705.70). 

(3)  In  calculating  the  base-quarter  cost 
of  gold  and/or  silver,  prices  of  only  (i) 
primary  and  secondary  shapes  and 
forms  (such  as  bar  and  bullion)  and  (ii) 
mill  shapes  and  forms  (such  as  wire, 
plate,  strip,  sheet,  powder,  granules,  coil, 
rod,  and  tubing)  should  be  used.  If  the 
material  is  in  alloy  form,  only  those 
shapes  containing  at  least  40  percent 
gold  and  silver  (by  weight)  may  be  used 
in  the  calculation  of  base-quarter  costs. 
Costs  of  gold  and  silver  used  in  products 
excluded  under  §  705.4  may  not  be  used 
in  the  calculations. 

(b)  Modified  Standard. 

(1)  A  compliance  unit  that  is  eligible 
for  the  gold  and  silver  passthrough 
complies  with  the  price  limitation  if  its 
modified  three-year  price  change, 
defined  in  §  705.70,  is  not  greater  than 
its  price  limitation  as  defined  in  §  705.2. 

(2)  A  compliance  unit  that  is  eligible 
for  the  gold  and  silver  passthrough 
complies  with  the  intermediate  price 
limitations  if  its  intermediate  modified 
price  changes,  defined  in  §  705.70,  are  no 
greater  than  the  intermediate  price 
limitations  in  §  705.3. 

Subpart  D— Definitions 

§  705.60  Base  period. 

The  base  period  is  the  period  from  the 
last  complete  fiscal  or  calendar  quarter 
of  1975  to  the  last  complete  fiscal  or 
calendar  quarter  of  1977. 

§  705.61  Base-period  rate  of  price  change. 

The  base-period  rate  of  price  change 
is  the  sales-weighted  average  of  the 
percentage  changes  in  product  prices 
form  the  last  calendar  or  complete  fiscal 
quarter  of  1975  to  the  corresponding 
quarter  of  1977,  expressed  at  an  annual 
rate.  It  may  be  computed  using  the 
following  formula: 


BPRC 


P|(T7) 

Pi'(75) 


X  100 


where — 

BPRC = the  base-period  rate  of  price  change; 
P,(77)= price  of  the  ith  product  in  the  last 
complete  fiscal  or  calendar  quarter  of 
1977; 

Pi(75)= price  of  the  ith  product  in  the  last 
complete  fiscal  or  calendar  quarter  of 
1975; 

Si=i//?-product  sales  share  (i.e.,  the  ith- 
product  sales  divided  by  total  sales)  in 
the  last  complete  fiscal  or  calendar 
quarter  in  1975;  and 

2i=the  summation  sign,  where  the  subscript  i 
runs  over  all  products  not  excluded  in 
705.4 

The  base-period  rate  of  price  change 
compounded  for  three  years  is — 

(1.0-1- BPRC/100)®-1.0X100. 

The  choice  of  fiscal  or  calendar 
quarters  must  be  consistent  throughout 
the  compliance  unit’s  calculations.  If 
seasonal  factors  are  important,  the 
weights.  Si,  can  be  calculated  using  data 
for  the  entire  base  period.  The  weights 
used  to  calculate  the  base-period  rate  of 
price  change  in  the  third  year  should  be 
consistent  with  those  used  in  the  first 
and  second  program  years. 

§  705.62  Base  quarter. 

The  base  quarter  is  either  (a)  the 
compliance  unit's  last  complete  fiscal 
quarter  before  October  2, 1978,  or  (b)  the 
calendar  quarter  July  1, 1978,  through 
September  30, 1978,  except  as  otherwise 
specified  in  a  modified  price  standard. 

§  705.63  Base  year. 

The  base  year  is  the  four  calendar  or 
fiscal  quarters  ending  before  October  2, 
1978,  except  as  otherwise  specified  in  a 
modified  price  standard. 

§  705.64  Company. 

A  company  is  any  independent 
contractor,  sole  proprietorship, 
partnership,  corporation,  association, 
estate,  trust,  or  any  other  entity, 
however  organized,  that  is  engaged  in 
domestic  business  operations  and  that  is 
neither  controlled  nor  owned  by  another 
domestic  entity.  The  term  “company” 
includes  Federal,  state,  and  local 
government  entities. 

§  705.65  Compliance  unit. 

(a)  A  compliance  unit  is  a  company  or 
part  of  a  company  separately  identified 
for  purposes  of  compliance  with  the  pay 
or  price  standards.  An  unconsolidated, 
controlled  entity  must  be  treated  as  a 
separate  compliance  unit. 

Entities  that  are  consolidated  should 
be  consolidated  in  accordance  with  17 
CFR  210.4-01  to  -09  prescribed  by  the 
Securities  and  Exchange  Commission. 

(b)  Subject  to  the  special  provisions 
that  apply  to  companies  (or  parts  of 
companies)  eligible  for  a  modified  price 
standard  (even  though  that  company  (or 


part  of  it)  may  not  elect  to  comply  with 
such  a  standard),  one  or  more  parts  of  a 
consolidated  company  may  be  treated 
as  a  separate  unit  for  purposes  of 
complying  with  the  price  and  pay 
standards  if: 

(1)  Each  part  maintains  accounting 
records  that  permit  the  Council  to 
ascertain  whether  the  prices  and  profits 
of  each  part  accurately  reflect  the 
economic  realities  of  its  operations, 

(2)  Allocation  of  overhead  among  the 
parts  is  made  in  a  consistent  and 
reasonable  manner,  as  if  the  parts  were 
not  commonly  owned, 

(3)  Transfers  between  parts  are 
valued  as  if  they  were  arms-length 
transactions,  and 

(4)  Internal  accounting  procedures 
adhere  to  generally  accepted  accounting 
principles  and  procedures,  consistently 
and  historically  applied. 

§  705.66  Custom  product. 

A  custom  product  is  one  that  is 
produced  specifically  to  the  unique 
specifications  of  a  particular  buyer. 

Such  products  must  have  characteristics 
that  are  substantially  different  from 
those  of  any  other  product  sold  by  the 
company.  A  product  is  not  substantially 
different  merely  because  of  differences 
in  style,  packaging,  or  quality.  If  such 
differences  are  significant,  appropriate 
adjustments  should  be  made  when 
measuring  prices. 

§  705.67  Employee. 

Employee  is  any  individual  residing  in 
the  United  States  who  is  either  an 
employee  within  the  meaning  of  Section 
3121(d)  of  the  Internal  Revenue  Code,  26 
U.S.C.,  or  the  National  Labor  Relations 
Act,  as  amended,  29  U.S.C.  151  et  seq. 

§  705.68  First  program  year. 

A  compliance  unit’s  first  program  year 
is  the  one-year  period  immediately 
following  its  base  quarter. 

§  705.69  Future-value  incentive  plans. 

Future-value  incentive  plans  include 
any  long-term  plans  under  which  units 
(shares,  stock  options,  awards,  shares 
subject  to  option,  or  investment 
amounts)  are  granted  or  issued,  the 
compensation  value  of  which  will  not  be 
known  until  some  future  time.  Examples 
of  these  include  qualified  and 
nonqualified  stock  options,  performance 
share  plans,  performance  unit  plans, 
stock  appreciation  rights,  restricted 
stock  or  property  plans,  phantom-stock 
plans,  and  book-value  plans. 

§  705.70  Modified  three-year  price  change 
for  gold  and  silver  passthrough. 

The  modified  three-year  price  change 
is  defined  by  the  following  formula: 
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where — 

MTHYPC= modified  three-year  price  change, 

S|=the  i‘*'-product  sales  share  in  the  base 
quarter, 

Pi(t)=the  price  of  the  i*"  product  in  the  t*** 
program  quarter, 

Pi(b)  =  the  price  of  the  i***  product  in  the  base 
quarter, 

PT(t)= passthrough  factor  in  the  t***  program 
quarter, 

and 

£i=the  summation  sign,  where  the  subscript  i 
runs  over  all  products  not  excluded 
under  705.4. 

The  passthrough  factor  is  determined 

from  the  following  formula: 


PT(l)  = 

'  r.|ri) 

X 

Sjft) 

Qj(t) 

QjU) 

where — 

G|(t]  =  amount  of  gold  used  in  producing 
product  i  sold  in  the  P"  program  quarter 
(include  only  the  gold  and  silver  inputs 
specified  in  705.51(a)(3)], 

S|(t)= amount  of  silver  used  in  producing 
product  i  sold  in  the  t”*  program  quarter 
(include  only  the  gold  and  silver  inputs 
specified  in  705.51(a)(3)), 

Qi(t)  =  total  number  of  units  of  product  i  sold 
in  the  P**  program  quarter, 

P,(t)  =  the  difference  between  the  price  of 
gold  in  the  t^  quarter  and  the  price  that 
would  have  resulted  if  gold  prices  had 
increased  from  the  base  quarter  to  the  P** 
quarter  at  the  same  rate  as  during  the 
base  period,  compounded  for  three  years, 

and 

P,(t)=the  difference  between  the  price  of 
silver  in  the  t***  program  quarter  and  the 
price  that  would  have  resulted  if  silver 
prices  had  increased  from  the  base 
quarter  to  the  t^  program  quarter  at  the 
same  rate  as  during  the  base  period, 
compounded  for  three  years. 

In  calculating  P,(t)  and  P,(t],  the 
intermediate  base-period  changes 
(compounded  for  three  years)  are  15.77 
percent,  17.67  percent,  19.60  percent,  and 
21.56  percent  for  gold  (14.41  percent, 
16.13  percent,  17.88  percent,  and  19.66 
percent  for  silver]  for  the  nineth,  tenth, 
eleventh  and  twelfth  quarters.  (These 
percentages  are  calculated  by 


compounding  the  average  quarterly  rate 
of  change  during  the  base  period, 
compounded  for  three  years,  over  the 
appropriate  number  of  quarters.) 

Gold  (silver)  prices  are  calculated  by 
taking  the  simple  arithmetic  averages  of 
the  closing  prices  on  the  COMEX  in  the 
base  quarter.  The  base-quarter  gold 
price  is  $203,030  per  troy  ounce  ($5,472 
per  troy  ounce  for  silver). 

The  values  of  Pg(t)  and  Pg(t)  for  the 
nineth,  tenth,  eleventh,  and  twelfth 
quarters  of  the  program  period  will  be 
calculated  by  the  Council  when  the  gold 
and  silver  prices  in  these  quarters  are 
known. 

§  705.71  New  base  year. 

The  new  base  year  is  the  four 
calendar  of  fiscal  quarters  ending  before 
October  1, 1980,  except  as  otherwise 
specified  in  a  modified  price  standard. 

§  705.72  New  product. 

A  new  product  is  one  that  is 
introduced  during  the  base  period  or 
during  the  program  period.  A  product 
does  not  become  new  merely  because  of 
changes  in  specifications,  style, 
packaging,  or  quality.  If  such  changes 
are  significant,  appropriate  adjustments 
should  be  made  in  measuring  prices  (for 
example,  quality  decreases  should  be 
reflected  as  price  increases  and  quality 
increases  as  price  decreases). 

§  705.73  Organized  exchange  market. 

A  market  qualifies  as  an  organized 
exchange  market  only  if  the  following 
three  conditions  are  satisfied: 

(a)  The  market  is  established  for  a 
specific  purpose  and  is  governed  by  a 
defined  set  of  rules  regarding  (1) 
eligibility  for  participation  in  the  market, 

(2)  the  roles  of  participants  (including 
buyers,  sellers,  and  middlemen  or 
specialists),  (3)  offers,  acceptances,  and 
rejections  of  bids,  and  (4)  the  procedure 
for  an  exchange; 

(b)  The  exchange  prices  are 
determined  exclusively  within  the  act  of 
exchange  and  are  unaffected  by  the 
requirements  or  resources  of  individual 
buyers  or  sellers;  and 

(c)  The  price  determined  on  the 
exchange  is  equal  to  the  price  paid  by 
the  individual  taking  physical  delivery 
of  the  commodity. 

§705.74  Pay. 

Pay  includes  the  following: 

(a)  The  straight-time  wage  and  salary 
paid  during  the  compliance  unit’s 
customary  pay  period,  including,  where 
applicable,  payments  for  shift 
differentials,  skill  differentials,  and  cost- 
of-living  adjustments; 

(b)  Incentive  pay  and  other  forms  of 
income  such  as: 


(1)  Sales  commissions  and  production- 
incentive  pay; 

(2)  Bonuses  and  other  annual 
incentive  compensation  charges  when 
earned  (that  is,  when  the  services  are 
performed  that  generate  the 
compensation); 

(3)  Compensation  from  long-term 
incentive  plans  (other  than  those 
covered  under  §  705.14,  new  future- 
value  incentive  plans,  and  other  similar 
compensation  arrangements  charged 
when  accrued;  and 

(4)  Job  perquisites  and  other  forms  of 
compensation  not  covered  elsewhere  in 
this  definition  but  reported  as  income 
under  the  Internal  Revenue  Code  and  its 
interpretive  regulations  and  rulings. 

(c)  Employer  contributions  or  costs  for 
the  following  fringe  benefit  items: 

(1)  Pay  for  time  not  worked  (e.g.,  paid 
vacations  and  holidays,  sick  leave  and 
other  paid  leave); 

(2)  Saving  and  thrift  plans  such  as 
qualified  stock  bonus  plans,  qualified 
profit-sharing  plans,  employee  stock- 
ownership  plans,  and  other  qualified 
defined-contribution  plans; 

(3)  Qualified  defined-benefit 
retirement  plans; 

(4)  Health  benefit  plans;  and 

(5)  Life  insurance,  accident  insurance, 
legal  assistance,  educational  assistance, 
and  other  plans  resulting  in  benefits  to 
employees  but  not  reported  as  income. 

Pay  does  not  include  overtime  wages 
as  long  as  the  conditions  of  that  pay  are 
unchanged.  Also,  pay  does  not  include 
employer  contributions  for  legally- 
mandated  benefit  programs. 

§  705.75  Pay  rate. 

An  employee  unit’s  pay  rate  in  any 
quarter  should  be  determined  in  a 
manner  consistent  with  the  employer’s 
accounting  practices.  Pay  rates  should 
be  constructed  as  pay  per  straight-time 
hour  worked.  Pay  rates  should  be  the 
average  rates  for  the  employee  unit  over 
the  quarter  or  as  of  the  last  customary 
pay  period  within  the  quarter.  When 
employer  costs  for  certain  pay  elements 
are  incurred  irregularly  (for  example, 
bonus  payments  and  vacation  pay) 
these  items  should  be  included 
according  to  the  pay  programs  in  effect 
at  the  end  of  the  quarter  and  should  be 
included  in  pay-rate  computations  as 
though  they  were  incurred  evenly  over 
time.  For  employees  not  compensated 
on  an  hourly  basis,  an  estimate  of 
straight-time  hours  worked  should  be 
made  and  applied  consistently.  The 
method  used  to  compute  pay  rates  must 
be  applied  consistently  in  all 
measurement  periods. 
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§705.76  Product. 

A  product  is  a  category  of  goods  and/ 
or  services  that  is  established  by  the 
compliance  unit  for  purposes  of 
complying  with  the  price  standard. 

These  groupings  should  be  established 
in  such  a  manner  that  the  measured 
price  changes  for  each  product 
reasonably  reflect  the  changes  in  the 
prices  of  the  individual  goods  and 
services  contained  within  the  category. 
The  method  of  establishing  product 
groups  must  be  applied  consistently  in 
all  measurement  periods. 

§  705.77  Product  price. 

The  price  of  a  product  during  a 
quarter  is  computed  by  dividing  the 
revenues  from  sale  or  lease  of  the 
product  by  the  number  of  units  sold  or 
leased.  Prices  may  be  measured  at  the 
end  of  a  calendar  or  fiscal  quarter  only 
if  prices  have  remained  substantially 
unchanged  during  the  quarter.  A  product 
price  may  be  determined  from  a  sample 
of  the  individual  goods  and  services  in 
the  product  category,  in  which  case  the 
sampling  methods  must  follow  sound 
statistical  procedures.  List  prices  may  be 
used  only  if  percentage  changes  in  these 
prices  are  representative  of  percentage 
changes  in  actual  transaction  prices. 

§  705.78  Profit  margin. 

A  compliance  unit’s  profit  margin  is 
the  ratio  of  profit  to  net  sales  and/or 
revenues. 

(a)  Profit  is  defined  as  the  sum  of  item 
14  and  items  11  through  13  minus  items  7 
through  10  in  17  CFR  210.5-03.  Briefly, 
profit  is  “income  or  loss  before  income 
tax  expense”  minus  dividend  income, 
interest  or  profit  on  securities,  and 
miscellaneous  other  income,  plus 
interest  and  amortization  of  debt 
discount  and  expense,  losses  on 
securities,  and  miscellaneous  income 
deductions.  The  profits  on  goods  and 
services  excluded  from  calculations 
under  Section  705.4  should  not  be 
excluded  in  the  calculation  of  profits. 

(b)  Net  sales  and/or  revenues  consist 
of  net  sales  of  tangible  products  [gross 
sales  less  discounts,  returns,  and 
allowances),  operating  revenues  of 
public  utilities,  and  other  revenues  such 
as  royalties,  rents,  and  the  sale  of 
services  and  intangible  products  (e.g., 
engineering,  research  and  development, 
and  other  professional  services).  This 
definition  is  consistent  with  17  CFR 
210.5-03,  items  lA,  IB,  and  IC.  The 
revenues  from  goods  and  services 
excluded  from  calculations  under  §  705.4 
should  not  be  excluded  in  the 
calculation  of  net  sales  and/or  revenues. 


§  705.79  Second  program  year. 

The  second  program  year  is  the  one- 
year  period  immediately  following  the 
compliance  unit’s  first  program  year. 

§705.80  Third  year. 

The  third  year  is  the  one-year  period 
immediately  following  the  compliance 
unit’s  second  program  year. 

§  705.81  Three-year  price  change. 

The  three-year  price  change  is  the 
sales-weighted  average  of  the 
percentage  changes  in  product  prices 
from  the  base  quarter  to  the 
corresponding  quarter  of  1981.  It  may  be 
computed  using  the  following  formula: 


where — 

THYPC=the  three-year  price  change; 
Pi(81)=The  price  of  the  ith  product  in  the 
1981  quarter  corresponding  to  the  base 
quarter; 

Pi(78)  =  the  price  of  the  ith  product  in  the  base 
quarter; 

Si=if/i-product  sales  share  (i.e.,  the  ith 
product  sales  divided  by  total  sales)  in 
the  base  quarter;  and 

Zi=the  summation  sign,  where  the  subscript  i 
runs  over  all  products  not  excluded  in 
705.4 

The  choice  of  fiscal  or  calendar 
quarters  must  be  consistent  throughout 
the  compliance  unit’s  calculations.  If 
seasonal  factors  are  important,  the 
weights.  Si,  can  be  calculated  using  data 
for  the  entire  base  year.  Alternatively, 
the  same  weights  used  to  calculate  the 
base-period  rate  of  price  change  can  be 
used. 
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